STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JOHN GERRITY WADE, A R N. P., )
RN, )
. )
Petitioner, )
)

VS. ) Case No. 02-3027F
)
DEPARTMENT OF HEALTH, BOARD OF )
NURSI NG, )
)
Respondent . )
)

FI NAL ORDER

On July 31, 2002, the Petitioner, John Cerrity Wde,
ARNP., RN ("M. Wade"), filed his Petition for Attorney's
Fees and Costs, in which he seeks an award of such fees and
costs pursuant to Section 57.111, Florida Statutes. He asserts
entitlenent to such costs and fees on the basis of his
contention that he is a "small business party" and a "prevailing
smal | business party” within the neaning of those terns as
defined at Section 57.111(3)(c) and (d), Florida Statutes.?

Attached to the petition were nunerous exhibits. One of
those exhibits (Exhibit 6) is a certification dated June 12,
2002, by the Florida Secretary of State, which includes the
foll ow ng | anguage:

| certify fromthe records of this office

that JOHN G WADE, L.L.C., is alimted
[1ability conpany organi zed under the |aws



of the State of Florida, filed on
Novenmber 17, 2000.

On August 1, 2002, the Division of Adm nistrative Hearings
issued an Initial Oder which required the Respondent to, within
20 days, file a witten statenent setting forth its defenses to
the petition. On August 21, 2002, the Respondent tinely filed
Respondent's Response to Initial Oder, in which it stated its
defenses. On the same date, the Respondent filed Respondent's
Motion to Dismiss Petitioner's Petition for Attorneys Fees and
Costs.?

In its notion seeking dismssal of the Petition in this
case, the Respondent asserts that, for two basic reasons set
forth in the notion, the Petitioner is not entitled to an award
of attorney's fees and costs under Section 57.111, Florida
Statutes. The first of such reasons is an assertion that the
Petitioner is not a "small business party” within the definition
of that termin Section 57.111(3)(d), Florida Statutes. The
second of such reasons is an assertion that the agency's action
in the underlying case was "substantially justified. "3

On August 30, 2002, the Petitioner filed a response in
opposition to the notion to dismss. The argunents in the
response include the assertion that the notion to dism ss should
be deni ed because it relies on facts different fromthe facts

alleged in the Petition and, for purposes of the notion to



dismss, all facts alleged in the Petition nust be taken as
true. The response also contains |egal argunments regarding the
interpretation that should be given to the relevant definitions
in Section 57.111, Florida Statutes, and | egal argunments as to
how sone of the apparent conflicts and inconsistencies in the
case law interpreting Section 57.111, Florida Statutes, should
be resolved. And, finally, the response argues that the
"substantial justification"” issue is not ripe for disposition by
nmotion to dism ss, because there are disputed issues of fact
that are material to the "substantial justification"” issue.

The parties’ witten argunents have been carefully
considered during the preparation of this order. Al facts
asserted in the Petition for Attorney's Fees and Costs have
been, as they nust be, taken to be true for purposes of
di sposing of the notion.*

Section 57.111, Florida Statutes, includes the follow ng
definitions of terns used in that statutory provision:

(c) A small business party is a "prevailing
smal | busi ness party" when:

1. A final judgnent or order has been
entered in favor of the small business party
and such judgnent or order has not been
reversed on appeal or the tine for seeking
judicial review of the judgnent or order has
expired,

2. A settlenent has been obtained by the
smal | business party which is favorable to
the small business party on the majority of



i ssues which such party raised during the
course of the proceeding; or

3. The state agency has sought a voluntary
dism ssal of its conplaint.

(d) The term "small business party" neans:

l.a. A sole proprietor of an unincorporated
busi ness, including a professional practice,
whose principal office is in this state, who
is domiciled in this state, and whose

busi ness or professional practice has, at
the tine the action is initiated by a state
agency, not nore than 25 full-time enpl oyees
or a net worth of not nore than $2 mllion

i ncl udi ng both personal and busi ness

i nvest nents; or

b. A partnership or corporation, including
a professional practice, which has its
principal office in this state and has at
the tine the action is initiated by a state
agency not nore than 25 full-tinme enpl oyees
or a net worth of not nore than $2 mllion.

The Respondent's notion to dismss first addresses the

contention that the Petitioner is not a "small business party”

Wi thin the neaning of that term as defined in the statutory

provi si ons upon which the Petitioner bases his claimto costs

and f ees.

dismss, t

In the argunents incorporated into its notion to

he Respondent, relying on such cases as Shealy,

Tol edo

Real ty, Thonpson, Jory, and Zalis,> presents a convincing and

conpel I'i ng ar gunent

Petiti oner

in support of the proposition that the

Is not a "small business party." Conclusions based

on the reasoning contained in the above-nenti oned cases appear



to be nmuch nore sound than any concl usions that can be reached
by relying on the reasoning that supports the concl usions
reached in such cases as Al bert and Ann & Jan.®

Al'l of the argunment on the subject of the Petitioner's
status as a "small business party" on pages 7 through 17 of the
Respondent's corrected notion to disnmss is hereby adopted as a
basis for granting the notion to dismss. Additional support
for the sanme conclusion also flows fromthe fact that the
busi ness entity nanmed JOHN G WADE, L.L.C., alimted liability
conpany organi zed under the laws of the State of Florida, did
not cone into existence until Novenber 17, 2000, which was
several nonths after the |last of the alleged actions of M. Wde
(the individual) that fornmed the basis for the agency actions
for which M. Wade seeks costs and fees. (See Exhibits 1, 2, 3,
and 6 attached to the Petition.) The business entity naned
JOHN G WADE, L.L.C., was not a named party in any of the agency
actions upon which M. Wade clains entitlement to costs and
fees, and there is no rational basis for attributing to such
busi ness entity sonme formof inputed party status in
adm ni strative proceedi ngs that arose fromevents that preceded
the formati on of the business entity upon which M. \Wade bases
his claimto status as a "small business party.”

It is also worthy of note that M. Wade's claimto snal

busi ness party status is asserted to be in his capacity as "the



sol e proprietor of John G Wde, LLC, an uni ncorporated

busi ness." (See paragraph 10 of the Petition.) Al though the
matter is not entirely free from doubt, the term"sol e
proprietor” does not appear to be a termthat would normally
enconpass a person who was a creator, investor, or owner of a
[imted liability conpany, even if such person were the sole
creator, investor, or owner. The statutory termfor such a
person, whether acting alone or in concert with others, is
"menber." Section 608.402(21), Florida Statutes. In this
regard, it should also be noted that the definition of a "smnall
busi ness party" in Section 57.111, Florida Statutes, does not
mention a "limted liability conpany,” nor does it nention a
"menber" of such a conpany. And there does not appear to be any
| ogical way to stretch the | anguage of Section 57.111, Florida
Statutes, far enough to enconpass a "limted liability conpany”
or a "nmenber" of such a conpany.

Inplicit in the Petitioner's argunents is the notion that a
“l'imted liability conmpany” is "an uni ncorporated business."
Such does not appear to be the case. The nost | ogical
interpretation of the term"sole proprietor of an unincorporated
business” is to limt the scope of the quoted termto those
i ndi vidual s who engage in a business or practice a profession in

their owmn nane or in a fictitious nane, wi thout creating a

separate |legal entity through which to engage in business or




practice a profession. A"limted liability conpany” is a | ega

entity that is separate and distinct fromthe person who created
t he conpany, even when the creator is the sole "nenber" of the
conpany. Because of that separate and distinct status, a
"l'imted liability conpany" does not appear to be an entity that
woul d come within the normal neaning of the term"sole
proprietor of an unincorporated business.” This view of what is
enconpassed by the quoted definition is also supported by the
fact that, although not a corporation in name, a "limted
liability conpany” is, for all practical purposes, a
corporation. In this regard it is interesting to note that
Section 608.701, Florida Statutes, reads as follows:

In any case in which a party seeks to hold

the menbers of a limted liability company

responsible for the liabilities or alleged

i nproper actions of the [imted liability

conpany, the court shall apply the case | aw

which interprets the conditions and

ci rcunst ances under which the corporate veil

of a corporation nay be pierced under the

law of this state

Judgi ng fromthe above-quoted provision, it would appear

that a "limted liability conpany” is nmuch nore |ike a
corporation than it is like a "sole proprietor of an
uni ncor porated business.” It seens nost unlikely that the
Legislature intended to include "limted liability conpani es" or

their "menbers” within the statutory definition of "smal

busi ness party"” in Section 57.111, Florida Statutes.



The notion to disnmiss also argues that the petition in this
case should be dism ssed because the agency actions upon which
the Petitioner bases his claimwere "substantially justified."
On the present state of the record, the substantia
justification issue cannot be addressed on the nerits because
t he Respondent's position on that issue depends in part on facts
that are not alleged in the petition or on facts asserted by the
Respondent which are disputed by the Petitioner. Under such
circunstances an issue raised in a notion to dismss cannot
properly be resolved on the nerits.

FI NAL ORDER

For all of the reasons set forth above, it is ORDERED

That the pending notion seeking the dism ssal of the
petition in this case is GRANTED, the petition is hereby
DI SM SSED, all relief sought by the Petitioner is hereby DENIED
and the file of the Division of Administrative Hearings in this

matter is hereby CLOSED.’



DONE AND ORDERED this 3rd day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of February, 2003

ENDNOTES

1/ In the underlying license discipline proceedi ng, DOAH Case
No. 02-1646PL, M. Wade is al so seeking an award of attorney's
fees and costs pursuant to Section 120.569(2)(e), Florida

St at ut es.

2/ The Respondent's original notion to dismss filed on

August 21, 2002, bore the case nunber of the underlying case
(DOAH Case No. 02-1646PL) and was, accordingly, filed in that
case. The Respondent pronptly took steps to renedy its m stake,
and on August 22, 2002, it filed a corrected notion to dism ss
in this case. The Petitioner has noved to strike the corrected
notion. The notion to strike is denied.

3/ In the Respondent's Response to Initial Oder, the
Respondent raised a third issue; nanely, that the Petitioner was
not entitled to recover attorney's fees and costs pursuant to
Section 57.111, Florida Statutes, because such an award woul d be
"unjust."

4/ In his response to the notion to dismss, the Petitioner
asserts that the notion to dism ss nust be denied because, for
pur poses of the notion, the Petitioner's assertion that he is a
"smal | business party" nust be taken as true. Wile it is clear
that all facts alleged in the petition nust be taken as true for



t he purpose of addressing the issues raised in a notion to

di sm ss, not every assertion of a Petitioner is an assertion of
fact. In this case, the Petitioner's assertion that he is a
"smal | business party” is an assertion of an opinion or of a
concl usi on reached by the Petitioner based on his interpretation
of the facts. But that opinion or conclusion is not a fact. At
best it is an assertion of a conclusion of |aw.

5/ Florida Real Estate Conm ssion v. Shealy, 647 So. 2d 151
(Fla. 1st DCA 1994); Departnent of Professional Regulation,
Division of Real Estate v. Toledo Realty, Inc., 549 So. 2d 715
(Fla. 1st DCA 1989); Thonpson v. Departnent of Health and
Rehabi litative Services, 533 So. 2d 840 (Fla. 1st DCA 1988);
Jory v. Departnent of Professional Regulation, 583 So. 2d 1075
(Fla. 1st DCA 1991); Departnent of Insurance and Treasurer V.
The Adm nistrators Corporation and Charles H Zalis, 603 So. 2d
1359 (Fla. 1st DCA 1992). These cases interpreting Section
57.111, Florida Statutes, are all well-reasoned and are al
consistent with each other. These cases al so adhere to well -
established rules of statutory construction in deciding how
Section 57.111, Florida Statutes, should be applied.

6/ A bert, D.D.S. v. Departnent of Health, Board of Dentistry,
763 So. 2d 1130 (Fla. 4th DCA 2000), and Ann & Jan Retirenent
Villa, Inc. v. Departnent of Health and Rehabilitative Services,
580 So. 2d 278 (Fla. 4th DCA 1991). These two cases are

i nconsi stent with a nunber of the conclusions reached in the
cases cited in the imedi ately precedi ng endnote. Further, sone
of the reasoning supporting the conclusions reached in these two
cases is, at best, difficult to follow. Sonme of such reasoning
al so appears to be inconsistent with a nunber of well -
established rules of statutory construction.

7/ 1In view of the reasons for granting the notion to dism ss
the petition in this case, there does not appear to be any
manner in which the Petition for Attorney's Fees and Costs could
be anended to overconme the basis for dismssal of the petition.
Accordingly, this order is a Final Order w thout any provision
for leave to anend the petition.
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Tal | ahassee, Florida 32399-1701

WIlliam W Large, CGeneral Counsel
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Executive Director

Board of Nursing

Departnent of Health

4052 Bal d Cypress Way, Bin C02

Tal | ahassee, Florida 32399-3252

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rules
of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the appellate district where the party resides. The
Notice of Appeal nust be filed within 30 days of rendition of
the order to be revi ewed.
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